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THIS LOAN AGREEMENT dated as of September ____, 2016, between the Blaine Economic Development Authority, a body corporate and politic and political subdivision of the State of Minnesota (the “EDA”), and Anoka County Community Action Program, Inc., a Minnesota nonprofit corporation (the “Borrower”),

WITNESSES that the EDA and the Borrower each in consideration of the representations, covenants and agreements of the other as set forth herein, mutually represent, covenant and agree as follows:

ARTICLE I 

DEFINITIONS, EXHIBITS AND RULES OF INTERPRETATION
Section 1.1 Definitions.  In this Agreement the following terms have the following respective meanings unless the context hereof clearly requires otherwise:

Act:  Minnesota Statutes, Chapter 462C, as amended;

Agreement:  this Loan Agreement between the EDA and the Borrower as the same may from time to time be amended or supplemented as herein provided;

Assignment of Architect’s Contract:  the [Collateral Assignment of Architect’s Contract] of even date herewith delivered by the Borrower in favor of the Lender;

Assignment of Construction Contract:  the [Collateral Assignment of Construction Contract] of even date herewith delivered by the Borrower in favor of the Lender;

Assignment of Rents: means the Assignment of Rents and Leases, dated the date hereof, executed by the Borrower for the benefit of the Lender, including any amendment thereof or supplement thereto.
Bond Counsel:  the firm of Kennedy & Graven, Chartered, of Minneapolis, Minnesota, or any other firm of nationally recognized bond counsel experienced in tax-exempt financing, selected by the Issuer and acceptable to the Borrower and the Lender.
Borrower:  Anoka County Community Action Program, Inc., a Minnesota nonprofit corporation, its successors and assigns, and any surviving, resulting or transferee business entity which may assume its obligations in accordance with the provisions of this Agreement;

City:
the City of Blaine, Minnesota, its successors and assigns;

Closing:  the date there is physical delivery of the Note to the Lender and payment therefor;

Code:  the Internal Revenue Code of 1986, as amended;

Collateral Documents: the Construction Loan Agreement, the Assignment of Rents, the Mortgage, the Subordination Agreement, the Assignment of Architect’s Contract, the Assignment of Construction Contract, and the Disbursing Agreement.

Construction Loan Agreement:  the Construction Loan Agreement, dated the date hereof, between the Borrower and the Lender, including any amendment thereof or supplement thereto.
Counsel:  an attorney designated by or acceptable to the Lender, duly admitted to practice law before the highest court of any state; an attorney for the Borrower or the EDA may be eligible for appointment as Counsel;

Date of Taxability:  this term shall have the meaning ascribed to it in Section 4.5(2) hereof;

Determination of Taxability:  this term shall have the meaning ascribed to it in Section 4.5(2) hereof;

Disbursing Agreement: the Disbursing Agreement, dated as of the date hereof, among the Borrower, Title and the Lender including any amendment thereof or supplement thereto;

EDA:  the Blaine Economic Development Authority, its successors and assigns;
Event of Default:  any of the events described in Section 6.1 hereof;

Issuance Expenses:  shall mean any and all costs and expenses relating to the issuance, sale and delivery of the Note, including, but not limited to, any fees of the Lender, all fees and expenses of legal counsel, financial consultants, feasibility consultants and accountants, any fee to be paid to the EDA, the preparation and printing of this Agreement, the Resolution, the Pledge Agreement, the Collateral Documents, the Note and all other related documents, and all other expenses relating to the issuance, sale and delivery of the Note and any other costs which are treated as “issuance costs” within the meaning of Section 147(g) of the Code;

Land:  the real property and any other easements and rights described in Exhibits A and B to the Mortgage;

Lender: Northeast Bank, a Minnesota banking and insurance corporation, its successors and assigns;

Loan:  the loan of proceeds of the Note from the EDA to the Borrower described in Section 3.1 of this Agreement;

Mortgage:  the Mortgage, Security Agreement, and Fixture Financing Statement, dated as of the date hereof, from the Borrower, as mortgagor, to the Lender, as mortgagee;

Note:  the $4,400,000 Housing Facilities Revenue Note, Series 2016 (ACCAP Townhome Project) to be issued by the EDA pursuant to the Resolution;

Pledge Agreement:  the Pledge Agreement of even date herewith between the EDA and the Lender pledging and assigning the EDA’s interest in this Agreement to the Lender to the extent provided therein;

Principal Balance:  so much of the principal sum on the Note as from time to time has been advanced and remains unpaid;

Project:  the acquisition, construction and equipping of an approximately 30-unit multifamily rental housing facility consisting of approximately 22 two bedroom townhomes, 6 three bedroom townhomes, and 2 four bedroom townhomes to be located in the area bounded by University Avenue, 109th Avenue, 111th Avenue and 4th Street in the City;

Project Costs:  all direct costs authorized by the Act and paid or incurred by the Borrower to finance the Project;

Resolution:  the resolution of the EDA, adopted September 15, 2016, authorizing the issuance of the Note together with any supplement or amendment thereto;

State:  the State of Minnesota;

Subordination Agreement:  the [Subordination Agreement, dated as of the date hereof, between the EDA and the Lender;]

Title:  Registered Abstracters, Inc.;

Treasury Regulations:  all applicable proposed, temporary or permanent federal income tax regulations then in effect;

Section 1.2 Rules of Interpretation.

(1) This Agreement shall be interpreted in accordance with and governed by the laws of the State.

(2) The words “herein” and “hereof” and words of similar import, without reference to any particular section or subdivision, refer to this Agreement as a whole rather than to any particular section or subdivision hereof.

(3) References herein to any particular section or subdivision hereof are to the section or subdivision of this instrument as originally executed.

(4) Where the Borrower is permitted or required to do or accomplish any act or thing hereunder, the EDA may cause the same to be done or accomplished with the same force and effect as if done or accomplished by the Borrower.

(5) The Table of Contents and titles of articles and sections herein are for convenience only and are not a part of this Agreement.

(6) Unless the context hereof clearly requires otherwise, the singular shall include the plural and vice versa and the masculine shall include the feminine and vice versa.

(7) Articles, sections, subsections and clauses mentioned by number only are those so numbered which are contained in this Agreement.

(8) References to the Note as “tax exempt” or to the “tax exempt status of the Note” are to the exclusion of interest on the Note from gross income pursuant to Section 103(a) of the Code.

ARTICLE II 

REPRESENTATIONS
Section 2.1 Representations by the EDA.  The EDA makes the following representations as the basis for its covenants herein:

(1) The EDA is a duly organized and existing body corporate and politic and political subdivision pursuant to the laws of the State and is authorized to issue the Note to finance Project Costs pursuant to the Act;

(2) The City has called and held a public hearing on the issuance of the Note to finance the Project in accordance with the Act and Section 147 of the Code;

(3) The issuance and sale of the Note, the execution and delivery of this Agreement and the Pledge Agreement, and the performance of all covenants and agreements of the EDA contained in this Agreement, the Note and the Pledge Agreement, and of all other acts and things required under the Constitution and laws of the State to make this Agreement, the Pledge Agreement and Note valid and binding obligations of the EDA in accordance with their terms, are authorized by the Act and have been duly authorized by a resolution of the governing body of the EDA adopted at a meeting thereof duly called and held on September 15, 2016, by the affirmative vote of not less than a majority of its members;

(4) Pursuant to the Resolution and the Pledge Agreement, the EDA has authorized and directed the Lender to disburse the proceeds of the Note directly to the Borrower and such other parties as may be entitled to payment or reimbursement for Project Costs, upon receipt of such supporting documentation as the Lender may deem reasonably necessary or as required by this Agreement or the Disbursing Agreement;

(5) No public official of the EDA has either a direct or indirect financial interest in this Agreement nor will any public official either directly or indirectly benefit financially from this Agreement.

Section 2.2 Representations by the Borrower.  The Borrower makes the following representations as the basis for its covenants herein:

(1) The Borrower is a nonprofit corporation duly incorporated and in good standing under the laws of the State of Minnesota, is duly authorized to conduct its business in all states where its activities require such authorization, has power to enter into this Agreement and the Collateral Documents and to use the Project for the purpose set forth in this Agreement and by proper corporate action has authorized the execution and delivery of this Agreement and the Collateral Documents;

(2) The Borrower is an organization described in Section 501(c)(3) of the Code and is exempt from tax under Section 501(a) of the Code.  The Borrower is not a “private foundation” as defined in Section 509(a) of the Code.  Not more than 5% of the proceeds of the Note will be used, directly or indirectly, to finance or refinance property used in an unrelated trade or business of the Borrower determined by applying Section 513(a) of the Code or in the trade or business of any person other than an organization described in Section 501(c)(3) of the Code.  There is no action, proceeding or investigation pending or threatened by the Internal Revenue Service or authorities of the State which, if adversely determined, might result in a modification of the status of the Borrower as an organization described in Section 501(c)(3) of the Code;

(3) The execution and delivery of this Agreement and the Collateral Documents, the consummation of the transactions contemplated thereby, and the fulfillment of the terms and conditions thereof do not and will not conflict with or result in a breach of any of the terms or conditions of the Borrower’s articles of incorporation, its bylaws, any restriction or any agreement or instrument to which the Borrower is now a party or by which it is bound or to which any property of the Borrower is subject, and do not and will not constitute a default under any of the foregoing or a violation of any order, decree, statute, rule or regulation of any court or of any state or federal regulatory body having jurisdiction over the Borrower or its properties, including the Project, and do not and will not result in the creation or imposition of any lien, charge or encumbrance of any nature upon any of the property or assets of the Borrower contrary to the terms of any instrument or agreement to which the Borrower is a party or by which it is bound;

(4) As of the date hereof, the use of the Project as designed and to be operated complies, in all material respects, with all presently applicable development, pollution control, water conservation and other laws, regulations, rules and ordinances of the federal government and the State and the respective agencies thereof and the political subdivisions in which the Project is located.  The Borrower has obtained, or will obtain in a timely manner, all necessary and material approvals of and licenses, permits, consents and franchises from federal, state, county, municipal or other governmental authorities having jurisdiction over the Project to operate the Project and to enter into, execute and perform its obligations under this Agreement, and the Collateral Documents; and no violation of any local ordinance, laws, regulation or requirement exists with respect to the Land.  The representations contained in this subsection (4) as to the presence or release of any hazardous substances or environmental conditions located in, on, or from the Project are limited to the actual knowledge of individuals in Borrower’s employment in a position to know the same, without independent investigation or inquiry of any kind or nature;

(5) The proceeds of the Note, together with any other funds to be contributed to the Project by the Borrower or otherwise in accordance with this Agreement, will be sufficient to pay the cost of the Project in a manner suitable for use as a multifamily housing facility, and all costs and expenses incidental thereto, and the proceeds of the Note will be used only for the purposes contemplated hereby and allowable under the Act;

(6) Comparable private financing for the Project was not found by the Borrower to be reasonably available, and the Project is economically more feasible with the availability of the financing herein authorized;

(7) The Borrower is not in the trade or business of selling properties such as the Project and is undertaking the Project for investment purposes only or otherwise for use by the Borrower in its trade or business, and therefore the Borrower has no intention now or in the foreseeable future to voluntarily sell, surrender or otherwise transfer, in whole or part, its interest in the Project;

(8) There are no actions, suits, or proceedings pending or, to the knowledge of the Borrower, threatened against or affecting the Borrower or any property of the Borrower in any court or before any federal, state, municipal or other governmental agency, which, if decided adversely to the Borrower would have a material adverse effect upon the Borrower or upon the business or properties of the Borrower; and the Borrower is not in default with respect to any order of any court or governmental agency;

(9) The Borrower is not in default in the payment of the principal of or interest on any indebtedness for borrowed money nor in default under any instrument or agreement under and subject to which any indebtedness for borrowed money has been issued;

(10) The Borrower has filed all federal and state income tax returns which, to the knowledge of the officers of the Borrower, are required to be filed and has paid all taxes shown on said returns and all assessments and governmental charges received by the Borrower to the extent that they have become due;

(11) To the knowledge of the Borrower, no public official of the EDA has either a direct or indirect financial interest in this Agreement nor will any public official either directly or indirectly benefit financially from this Agreement; 

(12) The Borrower has approved the terms and conditions of the Note;

(13) The Borrower intends to operate the Project as a multifamily housing facility until the date on which the entire principal balance of the Note has been fully paid and is no longer outstanding;

(14) Each document executed by the Borrower in connection with the Loan constitutes the legal, valid and binding obligation of the Borrower, enforceable in accordance with its terms (subject, as to enforceability, to limitations resulting from bankruptcy, insolvency and other similar laws affecting creditors’ rights generally);

(15) The financial statements of the Borrower heretofore furnished to the Lender are complete and correct in all material respects and fairly present the financial condition of the Borrower at the date of such statement.  Since the most recent set of financial statements delivered by the Borrower to the Lender, there have been no material adverse changes in the financial condition of the Borrower;

(16) No consent, approval, order or authorization of, or registration, declaration or filing with, or notice to, any governmental authority or any third party is required in connection with the execution and delivery of this Agreement, or any of the agreements or instruments herein mentioned or related hereto to which the Borrower is a party or the carrying out or performance of any of the transactions required or contemplated hereby or thereby or, if required, such consent, approval, order or authorization has been (or, with respect to the filing of the Form 8038 with the Internal Revenue Service and obtaining a building permit from the City will be) obtained or such registration, declaration or filing has been or will be accomplished or such notice has been or will be given;

(17) The Borrower has good title to the Land, free and clear of all mortgages, liens and encumbrances, except the Permitted Encumbrances (as described in the Mortgage).  When timely and properly recorded, the Mortgage will constitute a valid and perfected first mortgage lien on the Land; and

(18) After completion of the Project, the Land will be in substantial compliance with the accessibility guidelines set forth in Title III of The Americans with Disabilities Act of 1990, as the same may be amended from time to time, and any rules and regulations promulgated thereunder (the “ADA”).

ARTICLE III 

THE LOAN

Section 3.1 Amount and Source of Loan.  The EDA has authorized the issuance of the Note in the principal amount of $4,400,000 to provide funds to the Borrower for its use in financing the Project.  The Borrower agrees to construct the Project and the EDA agrees to lend the Borrower, upon payment of the EDA’s administrative fee of $___________ and the other terms and conditions set forth herein, the proceeds received from the Note by causing such sums to be advanced to the Borrower and disbursed at Closing or pursuant to this Agreement and the Disbursing Agreement.

Section 3.2 Documents Required Prior to Disbursement of the Loan.  Prior to any advance of the proceeds, the Borrower shall deliver to the Lender the following:

(1) The Note;
(2) This Agreement;

(3) The Construction Loan Agreement;

(4) The Pledge Agreement;

(5) The Disbursing Agreement;

(6) The items listed in Section ___ of the Disbursing Agreement;

(7) The Mortgage;

(8) The Assignment of Rents;

(9) The Assignment of Construction Contract;
(10) The Assignment of Architect’s Contract;

(11) The Subordination Agreement;

(12) An opinion of Counsel for the Borrower as prescribed by the Lender and Bond Counsel;

(13) An Opinion of Bond Counsel, to the effect that the EDA has duly authorized the Note and that the interest thereon is exempt from federal income taxation and subject to other conditions acceptable to the Lender.

(14) A 501(c)(3) determination letter from the Internal Revenue Service evidencing that the Borrower is exempt from income taxation under Section 501(c)(3) of the Code and such other documents and opinions as Bond Counsel may reasonably require for purposes of rendering its opinion required in subsection (13) above.
(15) [Payment of the Lender’s origination fee.]
(16) Such other assignments, security agreements, guaranties, financing statements, indemnities, opinions, and other instruments evidencing or securing the Loan as may be required by the Lender.

(17) Any certification, instrument, assignment or other document referenced in or required by any of the foregoing.

Section 3.3 Disbursement of the Loan.  Pursuant to this Agreement and the Act, the EDA has authorized the Borrower to provide directly for the financing of the Project in such manner as determined by the Borrower and hereby authorizes the Lender to advance the proceeds of the Note into an account held by Title to be disbursed directly to the Borrower or such other parties as may be entitled to payment or reimbursement for Project Costs, upon receipt of such supporting documentation as the Lender may deem reasonably necessary or as required by this Agreement and the Disbursing Agreement.  On the date hereof, $____________ of the proceeds of the Note will be disbursed for Issuance Expenses and $____________ of the proceeds of the Note will be advanced and deposited with Title and disbursed in accordance with the Disbursing Agreement to finance the Project.
Section 3.4 Repayment.  Subject to the prepayment provisions set forth in the Note, the Borrower agrees to repay the Loan by making all payments of principal, interest and any premium, penalty or charge that are required to be made by the EDA under the Note at the times and in the amounts provided therein.  All payments shall be made directly to the Lender as provided in the Note for the account of the EDA.  The Borrower represents and covenants that the source of payment of the Note is from revenues derived from the operation of the Project and other revenues of the Borrower obtained pursuant to its tax-exempt purposes.

Section 3.5 Borrower’s Obligations Unconditional.  All payments required of the Borrower hereunder shall be paid without notice or demand and without setoff, counterclaim, abatement, deduction or defense.  The Borrower will not suspend or discontinue any payments, and will perform and observe all of its other agreements in this Agreement, and, except as expressly permitted herein, will not terminate this Agreement for any cause, including but not limited to any acts or circumstances that may constitute failure of consideration, destruction or damage to the Project, eviction by paramount title, commercial frustration of purpose, bankruptcy or insolvency of the EDA or the Lender, change in the tax or other laws or administrative rulings or actions of the United States of America or of the State or any political subdivision thereof, or failure of the EDA to perform and observe any agreement, whether express or implied, or any duty, liability or obligation arising out of or connected with this Agreement.

ARTICLE IV 

BORROWER’S COVENANTS
Section 4.1 Indemnity.  The Borrower will, to the extent permitted by law, pay, and will protect, indemnify and save the EDA, its officers, agents and employees harmless from and against all liabilities, losses, damages, costs, expenses (including attorneys’ fees and expenses), causes of action, suits, claims, demands and judgments of any nature arising from the following:

(1) any injury to or death of any person or damage to property in or upon the Project or growing out of or connected with the use, non‑use, condition or occupancy of the Project or a part thereof;

(2) any violation of any agreement or condition of this Agreement, except by the EDA or its assignee;

(3) any violation of any contract, agreement or restriction by the Borrower relating to the Project;

(4) any violation of any law, ordinance or regulation affecting the Project or a part thereof or the ownership, occupancy or use thereof, or arising out of this Agreement, the Note or the transactions contemplated thereby, including any requirements imposed on the Lender as a financial institution or any disclosure or registration requirements imposed by any federal or state securities law; and

(5) any statement or information relating to the expenditure of the proceeds of the Note contained in the non‑arbitrage certificate or similar document furnished by the Borrower to the EDA which, at the time made, is misleading, untrue or incorrect in any material respect.

Section 4.2 Continuing Existence and Qualification.  Throughout the term of this Agreement the Borrower will remain duly qualified to do business as a nonprofit corporation in the State, and will continue to operate as an organization described in Section 501(c)(3) of the Code whose income is exempt from taxation under Section 501(a) of the Code, and will maintain its corporate existence, will not dissolve or otherwise dispose of all or substantially all of its assets, and will not consolidate with or merge into another corporation or other business entity or permit any other corporation or other business entity to consolidate with or merge into it unless (1) the surviving, resulting or transferee corporation, or other business entity, as the case may be, shall be a nonprofit corporation operating under the laws of the United States, any state or the District of Columbia, and an organization described in Section 501(c)(3) of the Code (provided no portion of the Project will constitute an unrelated trade or business within the meaning of Section 513(a) of the Code) or a governmental unit under Section 145 of the Code; (2) the surviving, resulting or transferee corporation, or other business entity, as the case may be, if other than the Borrower, assumes in writing all of the obligations of the Borrower under this Agreement and the Collateral Documents and shall deliver that instrument to the Lender, (3) the surviving, resulting or transferee corporation or other business entity, as the case may be, is duly qualified to do business in the State and (4) the Borrower first obtains the written consent of the Lender to such merger, transfer or consolidation.  At least 60 days before any proposed merger, transfer or consolidation would become effective, the Borrower shall deliver to the Lender a written request seeking the Lender’s approval of such merger, transfer or consolidation, and shall thereafter promptly furnish to the Lender such information pertaining to the proposed merger, transfer, or consolidation as the Lender shall request.  If the Lender approves the proposed merger, transfer or consolidation, the surviving, resulting or transferee corporation and other entity referred to in this Section 4.2 shall be bound by all of the covenants and agreements of the Borrower herein with respect to any further consolidation, merger, sale or transfer.  The Lender’s approval under this Section shall not be unreasonably withheld, delayed or conditioned.

Section 4.3 Reports to Governmental Agencies.  The Borrower will furnish to agencies of the State, such periodic reports or statements as are required under the Act, or as they may otherwise reasonably require of the EDA or the Borrower throughout the term of this Agreement in connection with the transaction contemplated herein.  Copies of such reports will be provided to the EDA and the Lender.

Section 4.4 Security for the Loan.  As additional security for the Lender, and to induce the EDA to issue and deliver the Note, the Borrower agrees to execute and deliver (or cause to be executed and delivered) the documents described in Section 3.2 hereof and agrees to meet all its obligations under such documents, which documents shall remain in effect until all payments required hereunder have been made; and the Borrower will cause to be recorded and filed the Mortgage and such other documents requested by Bond Counsel or the Lender, in such places and in such manner as Bond Counsel or the Lender deems necessary or desirable to perfect or protect the security interest of the Lender in and to the Project and other collateral referred to in said documents.  Except as otherwise provided in the Mortgage, the Borrower will not further encumber the property pledged therein without the Lender’s consent which shall not be unreasonably withheld.

Section 4.5 Preservation of Tax Exemption.  The Borrower makes the following covenants regarding the requirements of the Code and the Treasury Regulations, upon which the Issuer and the Lender may rely:
(1) The Borrower covenants and agrees that, in order to assure that the interest on the Note shall at all times be free from federal income taxation, the Borrower represents and covenants with the EDA and the Lender that it will comply with the applicable provisions of Section 103 and Section 141 through 150 of the Code and as follows:

(a) The Project is and will continue to be owned and operated by the Borrower and no portion of the Project is managed by anyone other than the Borrower or a governmental entity or an organization described in Section 501(c)(3) of the Code or pursuant to a “qualified management agreement” within the meaning of all pertinent provisions of law, including all relevant provisions of the Code and regulations, rulings and revenue procedures thereunder, including Revenue Procedure 97-13.

(b) The Project will not be used by the Borrower in an unrelated trade or business, determined by the application of Section 513(a) of the Code.

(c) No more than 5% of the net proceeds of the Note is to be used for any private business use as defined in Section 141(b)(6) of the Code.

(d) The payment of the principal of, or interest on, no more than 5% of the net proceeds of the Note is (under the terms of the Note or any underlying arrangement) directly or indirectly (i) secured by any interest in (A) property used or to be used for a private business use, or (B) payments in respect of such property, or (ii) to be derived from payments (whether or not to the EDA) in respect of property, or borrowed money, used or to be used for a private business use.

(e) The aggregate authorized face amount of the Note (when increased by any outstanding tax‑exempt “qualified 501(c)(3) bonds” issued prior to 1997, other than “qualified hospital bonds,” of the Borrower, or any organization with which the Borrower is under common management or control and is a test‑period beneficiary determined in accordance with Section 145(b) of the Code) does not exceed $150,000,000 or, alternatively, at least 95% of the net proceeds of the Note will be used for capital expenditures.

(f) The weighted average maturity of the Note will not exceed the estimated economic life of the Project by more than 20%, all within the meaning of Section 147(b) of the Code.

(g) No portion of the proceeds of the Note will be used to provide any airplane, skybox or other private luxury box, any facility primarily used for gambling, or a store, the principal business of which is the sale of alcoholic beverages for consumption off premises, all within the meaning of Section 147 of the Code.

(h) Not more than 2% of the proceeds of the Note will be used to finance Issuance Expenses.

(i) The Borrower agrees it will not use the proceeds of the Note in such a manner as to cause the Note to be an “arbitrage bond” within the meaning of Section 148 of the Code and applicable Treasury Regulations.  The Borrower shall:

(i) maintain records identifying all “gross proceeds” and “replacement proceeds” (as defined in Section 148(f)(6)(B) of the Code attributable to the Note, the yield at which such gross proceeds are invested, any arbitrage profit derived therefrom (earnings in excess of the yield on the Note) and any earnings derived from the investment of such arbitrage profit;

(ii) make, or cause to be made as of the end of each fifth bond year, the annual determinations of the amount, if any, of excess arbitrage required to be paid to the United States, unless the Borrower obtains an Opinion of Counsel to the effect that such calculations need not be made (the “Rebate Amount”);

(iii) pay, or cause to be paid, to the United States at least once every fifth bond year the amount, if any, which is required to be paid to the United States, including the last installment which shall be made no later than 60 days after the day on which the Note is paid in full;

(iv) not invest, or permit to be invested, “gross proceeds” of the Note in any acquired nonpurpose obligations so as to deflect arbitrage otherwise payable to the United States as a “prohibited payment” to a third party; and

(v) if applicable, retain all records of the determination of the foregoing amounts until 6 years after the Note has been fully paid.

Unless the Opinion of Counsel described in (ii) above is provided, the Borrower agrees that, in order to comply with this paragraph (i), it shall determine the Rebate Amount within 30 days after each fifth year of the anniversary of the Closing and upon payment in full of the Note; upon request, the Borrower shall furnish the Lender a certificate showing how such calculation was made.

(j) The Borrower has not leased, sold, assigned, granted or conveyed and will not lease, sell, assign, grant or convey all or any portion of the Project or any interest therein to the United States or any agency or instrumentality thereof within the meaning of Section 149(b) of the Code.

(k) In addition to the Note, no other obligations have been or will be issued under Section 103 of the Code which are sold at substantially the same time as the Note pursuant to a common plan of marketing and at substantially the same rate of interest as the Note and which are payable in whole or part by the Borrower or otherwise have with the Note any common or pooled security for the payment of debt service thereon, or which are otherwise treated as the same “issue of obligations” as the Note as described in Treasury Regulations Section 1.150-(1)(c)(1);

(l) No proceeds of the Note shall be invested in investments which cause the Note to be federally guaranteed within the meaning of Section 149(b) of the Code.  If at any time the moneys in such funds exceed, within the meaning of Section 149(b)(3)(B) of the Code, (i) amounts invested for an initial temporary period until the moneys are needed for the purpose for which the Note was issued, (ii) investments of a bona fide debt service fund, and (iii) investments of a reserve which meet the requirement of Section 148(d) of the Code, such excess moneys shall be invested in only those investments, which are (A) obligations issued by the United States Treasury, (B) other investments permitted under regulations, or (C) obligations which are (a) not issued by, or guaranteed by, or insured by, the United States or any agency or instrumentality thereof or (b) not federally insured deposits or accounts, all within the meaning of Section 149(b) of the Code; and

(m) Not otherwise use proceeds of the Note, or take or fail to take any action within its control, the effect of which would be to impair the exemption of interest on the Note from federal income taxation.

(2) For the purpose of this Section, a “Determination of Taxability” shall mean the issuance of a statutory notice of deficiency by the Internal Revenue Service, or a ruling of the National Office or any District Office of the Internal Revenue Service, or a final decision of a court of competent jurisdiction, or a change in any applicable federal statute, which holds or provides in effect that the interest payable on the Note is included, for federal income tax purposes under Section 103 of the Code in the gross income of the Lender or any other holder of the Note for any reason, if the period, if any, for contest or appeal of such action, ruling or decision by the Borrower or Lender or any other interested party has expired without any such contest or appeal having been properly instituted by the Lender, the Borrower or any other interested party.  The expenses of any such contest shall be paid by the party initiating the contest, and neither the Lender, the Borrower nor the EDA shall be required to contest or appeal any Determination of Taxability.  The “Date of Taxability” shall mean that point in time, as specified in the determination, ruling, order, or decision, that the interest payable on the Note becomes included in the gross income of the Lender or any other holder of the Note, as the case may be, for federal income tax purposes.

(3) If the Borrower receives a Determination of Taxability it will promptly give notice of such Determination of Taxability to the EDA and the Lender and the Note shall convert to a taxable obligation effective as of the Date of Taxability. The interest rate for interest accruing from the Date of Taxability shall be adjusted to the “Taxable Rate” (as defined in the Note) on the date of the Determination of Taxability and the Borrower shall pay any interest accruing from the Date of Taxability which is retroactively due as a result of the interest rate adjustment on the next payment date along with regularly scheduled principal payment and interest accruing from the previous payment date at the Taxable Rate, as provided in the Note.

(4) Notwithstanding the foregoing, neither a failure to comply with this section nor a Determination of Taxability shall constitute an event of default hereunder or under the Note as long as the interest rate on the Note is adjusted to and paid at the Taxable Rate from the Date of Taxability as set forth in the Note.

Section 4.6 Material Changes to Agreements.  At any time the Borrower and the Lender determine to materially change the terms of this Agreement or the terms of the Construction Agreement, including but not limited to any changes related to the extension of principal and interest payments, changes in interest rate (other than those specifically allowed by the terms of the Note), or changes in security for the Note, the Borrower shall notify the Issuer and Bond Counsel prior to making any material changes so that a determination can be made regarding the impact of such change on the tax-exempt status of the Note and whether action on the part of the Issuer is needed to maintain the tax-exempt nature of the interest on the Note.  

Section 4.7 Lease or Sale of Project.  The Borrower shall not lease, sell, convey or otherwise transfer the Project in whole or part, nor sell the Project in whole or part, without first securing the written consent of the Lender provided that in no event shall such lease, transfer, assignment or sale be permitted if the effect thereof would otherwise be to impair the validity or the tax exempt status of the Note, nor shall any such transaction release the Borrower of any of its obligations under this Agreement, unless the Project is conveyed in whole and such conveyance has been approved by Lender.  The Borrower shall promptly notify the EDA of any such sale, transfer, assignment or lease.

Section 4.8 Remedial Action.  At any time more than 3% of the Project is used by an organization that is not a governmental unit or a nonprofit corporation which is an organization described in Section 501(c)(3) of the Code and is exempt from federal income taxation under Section 501(a) of the Code, the Borrower shall notify the Issuer and Bond Counsel so that a determination can be made regarding the impact of such private use on the tax-exempt status of the Note and whether remedial action is necessary to maintain the tax-exempt nature of the interest on the Note.

Section 4.9 Project Operation and Maintenance Expenses.  The Borrower shall pay all expenses of the operation and maintenance of the Project including, but without limitation, adequate insurance thereon and insurance against all liability for injury to persons or property arising from the operation thereof, and all taxes and special assessments levied upon or with respect to the Project and payable during the term of this Agreement, all in conformance with the provisions of the Mortgage.  The Borrower shall keep the Project in good working order and condition, subject to ordinary wear and tear.  The Project shall not be used for purposes which violate any Federal, State or other laws prohibiting discrimination in access or employment based on race, creed, sex, handicap, ethnic origin, age or marital status.  The Borrower will use its best efforts to target of employment opportunities to economically disadvantaged or unemployed individuals.
Section 4.10 Notification of Changes.  The Borrower covenants and agrees that it will promptly notify the Lender of:

(1) any litigation which might materially and adversely affect the Borrower or any of its properties;

(2) the occurrence of any Event of Default under this Agreement or under any other loan agreement, debenture, note, purchase agreement or any other agreement providing for the borrowing of money by the Borrower or any event of which the Borrower has knowledge and which, with the passage of time or giving of notice, or both, would constitute an Event of Default under this Agreement or under such other agreements; and

(3) any material adverse change in the operations, business, properties, assets or conditions, financial or otherwise, of the Borrower.

Section 4.11 Financial Covenants.  The Borrower will provide Lender financial reports and satisfy other requirements set forth in the Construction Loan Agreement.

Section 4.12 Access.  The Borrower grants to the Lender and to the Lender’s agents access to the Project at any reasonable time during normal business hours in order to inspect the Project and the Borrower’s other property.

Section 4.13 Access to Books and Inspection.  The Borrower shall keep proper books of record and accounts with respect to the use and operation of the Project, and, subject to any privacy laws applicable to Borrower, upon request of the Lender, provide any duly authorized representative of the Lender access during normal business hours to, and permit such representative to examine, copy or make extracts from, or audit any and all books, records and documents relating to the Project, the Borrower’s affairs and to inspect any of its facilities and properties. (The Lender shall be permitted to disclose the information contained therein to its legal counsel, its independent public accountants, any participating lenders, or in connection with any action to collect any indebtedness of the Borrower or to enforce this Agreement and the documents related hereto, or as otherwise permitted or required by law).

Section 4.14 Audit Expenses.  The Borrower agrees to pay any reasonable costs incurred by the EDA, the City or the Lender as a result of the EDA’s, the City’s or the Lender’s compliance with an audit, random or otherwise, by the Internal Revenue Service or the Minnesota Department of Revenue with respect to the Note or the Project.

ARTICLE V 

PREPAYMENT OF LOAN
Section 5.1 Prepayment of the Loan and the Note.  The Borrower shall have, and is hereby granted, the option to prepay the Loan, in whole or in part, any time at par, plus accrued interest, plus a redemption premium, as described in the Note.  In the event the Borrower elects to prepay the Loan, the Borrower shall cause to be given in the name of the Issuer due notice of redemption or prepayment of the Note as required by the Note, and shall pay the principal and interest due on the prepayment date to the Lender.  The Issuer hereby authorizes the Borrower to give mailed notice of prepayment and, if required by law, published notice of prepayment of the Note in the name of the Issuer, from time to time. 

ARTICLE VI 

EVENTS OF DEFAULT AND REMEDIES
Section 6.1 Events of Default.  Any one or more of the following events is an Event of Default under this Agreement:

(1) If the Borrower shall fail to make (a) any payments required under Section 3.4 of this Agreement on the date due or (b) any other payment due under this Agreement on or before the date that the payment is due and such default continues for 10 days thereafter.

(2) Except as provided in Section 4.5, if the Borrower shall fail to observe and perform any other covenant, condition or agreement on its part under this Agreement, the Note, or the Collateral Documents for a period of 30 days after written notice, specifying such default and requesting that it be remedied, given to the Borrower by the EDA or the Lender, unless the Lender shall agree in writing to an extension of such time prior to its expiration, or for such longer period as may be reasonably necessary to remedy such default provided that the Borrower is proceeding with reasonable diligence to remedy the same, and provided that such longer period does not place the Project at material risk.

(3) If the Borrower shall file a petition in bankruptcy or for reorganization or for an arrangement pursuant to any present or future federal bankruptcy act or under any similar federal or state law, shall consent to the entry of an order for relief pursuant to any present or future federal bankruptcy act or under any similar federal or state law, or shall make an assignment for the benefit of its creditors or shall admit in writing its inability to pay its debts generally as they become due, or if a petition or answer proposing the entry of an order for relief of the Borrower under any present or future federal bankruptcy act or any similar federal or state law shall be filed in any court and such petition or answer shall not be filed in any court and such petition or answer shall not be discharged or denied within 90 days after the filing thereof, or a receiver, trustee or liquidator of the Borrower of all or substantially all of the assets of the Borrower, or of the Project shall be appointed in any proceeding brought against the Borrower and shall not be discharged within 90 days after such appointment or if the Borrower shall consent to or acquiesce in such appointment, or if the estate or interest of the Borrower in the Project or a part thereof shall be levied upon or attached in any proceeding and such process shall not be vacated or discharged within 90 days after such levy or attachment; or if the Borrower shall be dissolved or liquidated or shall be merged with or is acquired by another business entity in violation of Section 4.2.

(4) If the articles of incorporation of the Borrower shall expire or be annulled; or if the Borrower shall be dissolved or liquidated (other than when a new entity assumes the obligations of the Borrower under the conditions permitting such action contained in Section 4.2).

(5) If any representation or warranty made by the Borrower herein, or by an officer or representative of the Borrower in any document or certificate furnished the Lender or the EDA in connection herewith or therewith or pursuant hereto or thereto, shall prove at any time to be, in any material respect, incorrect or misleading as of the date made.

(6) If the Borrower shall default or fail to perform any covenant, condition or agreement on its part under the Collateral Documents, or any other security document securing the Note, and such failure continues beyond the period set forth in such documents during which the Borrower may cure the default.

(7) Any state or federal tax lien shall be filed against the Borrower and shall remain undischarged for a period of 60 days; other than liens being diligently contested in good faith by the Borrower.

(8) All or any portion of the Land or the Project, or the legal, equitable or any other interest therein, shall be sold, transferred, assigned, leased, further encumbered (except as permitted herein) or otherwise disposed of, unless the prior written consent of the Lender is first obtained; provided that nothing in this Agreement prohibits the Borrower from entering into an agreement for sale of the Land where the Loan and all other amounts due under this Agreement and the other documents evidencing the Loan will be paid in full at the closing of the sale.

Section 6.2 Remedies.  Whenever any Event of Default referred to in Section 6.1 hereof shall have happened and be subsisting, any one or more of the following remedial steps to the extent permitted by law may be taken by the EDA with the prior written consent of the Lender or by the Lender itself:

(1) The Lender’s obligation to advance any further amounts under the Note and the Disbursing Agreement shall terminate.  Notwithstanding anything to the contrary contained herein or in any other instrument evidencing or securing the Loan, the Lender may exercise the foregoing remedy upon the occurrence of an event that would constitute such an Event of Default but for the requirement that notice be given or that a period of grace or time elapse.

(2) The EDA, upon written direction of the Lender, or the Lender may declare all installments of the Loan (being an amount equal to that necessary to pay in full the Principal Balance plus accrued interest thereon and any premium of the Note assuming acceleration of the Note under the terms thereof and to pay all other indebtedness thereunder) to be immediately due and payable, whereupon the same shall become immediately due and payable by the Borrower.

(3) The Lender may foreclose the Mortgage and proceed against the collateral described therein.

(4) The EDA, upon written direction of the Lender (except as otherwise provided in Section 7.9 herein), or the Lender (in either case at no expense to the EDA) may take whatever action at law or in equity may appear necessary or appropriate to collect the amounts then due and thereafter to become due under this Agreement, or to enforce performance and observance of any obligation, agreement or covenant of the Borrower under this Agreement or the Collateral Documents.

(5) The EDA, upon written direction of the Lender, or the Lender may exercise any other remedy permitted under any other instrument evidencing or securing the Loan or any action at law or in equity which is necessary or appropriate to collect the payments then due and thereafter to become due, or to enforce performance and observance of any obligation, agreement or covenant of the Borrower under this Agreement.

(6) In addition to the remedies set forth in this Agreement, upon the occurrence of any Event of Default and thereafter while the same be continuing, the Borrower hereby irrevocably authorizes the Lender to set off all sums owing by the Borrower to the Lender against all deposits and credits of the Borrower with, and any and all claims of the Borrower against, the Lender.

Section 6.3 Disposition of Funds.  Notwithstanding anything to the contrary contained in this Agreement, any amounts collected pursuant to action taken under Section 6.2 hereof, except for any amounts collected solely for the benefit of the EDA under any of the provisions set forth in Section 7.9, shall, after deducting (a) all expenses incurred in collecting the same and (b) then accrued interest on the Note, the remainder of such amounts, if any, be applied as a prepayment of the Note in accordance with Section 5.1.

Section 6.4 Manner of Exercise.  No remedy herein conferred upon or reserved to the EDA or the Lender is intended to be exclusive of any other available remedy or remedies, but each and every such remedy shall be cumulative and shall be in addition to every other remedy given under this Agreement or now or hereafter existing at law or in equity by statute.  No delay or omission to exercise any right or power accruing upon any default shall impair any such right or power or shall be construed to be a waiver thereof, but any such right and power may be exercised from time to time and as often as may be deemed expedient.  In order to entitle the EDA or the Lender to exercise any remedy reserved to either of them in this Article, it shall not be necessary to give any notice, other than such notice as may be herein expressly required.

Section 6.5 Attorneys’ Fees and Expenses.  In the event the Borrower should default under any of the provisions of this Agreement and the EDA or the Lender should employ attorneys or incur other expenses for the collection of amounts due hereunder or the enforcement of performance of any obligation or agreement on the part of the Borrower, the Borrower will on demand pay to the EDA or the Lender the reasonable fees and costs of such attorneys and such other expenses so incurred.

Section 6.6 Effect of Waiver.  In the event any agreement contained in this Agreement should be breached by either party and thereafter waived by the other party, such waiver shall be limited to the particular breach so waived and shall not be deemed to waive any other breach hereunder.

ARTICLE VII 

GENERAL
Section 7.1 Notices.  All notices, certificates or other communications hereunder shall be sufficiently given and shall be deemed given when hand delivered or received by certified or registered United States mail, return receipt requested, postage prepaid, with proper address as indicated below.  The EDA, the Borrower and the Lender may, by written notice given by each to the others, designate any address or addresses to which notices, certificates or other communications to them shall be sent when required as contemplated by this Agreement.  Until otherwise provided by the respective parties, all notices, certificates and communications to each of them shall be addressed as follows:

	To the EDA:
	Blaine Economic Development Authority

10801 Town Square Drive NE

Blaine, Minnesota 55449

Attn: _____________________________

	To the Borrower:
	Anoka County Community Action Program, Inc.

1201 89th Avenue NE, Suite 345

Blaine, Minnesota 55434

Attn:  _________________

	To the Lender:
	Northeast Bank

77 Broadway Street NE

Minneapolis, Minnesota 55413

Attn:  _________________


Section 7.2 Binding Effect.  This Agreement shall inure to the benefit of and shall be binding upon the EDA and the Borrower and their respective successors and assigns.

Section 7.3 Severability.  In the event any provision of this Agreement shall be held invalid or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provision hereof.

Section 7.4 Amendments, Changes and Modifications.  Except as otherwise provided in this Agreement or in the Resolution, subsequent to the Closing Date and before the Note is satisfied and discharged in accordance with its terms, this Agreement may not be effectively amended, changed, modified, altered, or terminated without the written consent of the Lender.

Section 7.5 Execution Counterparts.  This Agreement may be simultaneously executed in several counterparts, each of which shall be an original and all of which shall constitute but one and the same instrument.

Section 7.6 Limitation of EDA’s Liability.  It is understood and agreed by the Borrower and the Lender that no covenant of the EDA herein shall give rise to a pecuniary liability of the EDA, the City or a charge against either of their general credit, or taxing powers.  It is further understood and agreed by the Borrower and the Lender that neither the EDA nor the City shall incur any pecuniary liability hereunder, nor shall be liable for any expenses related hereto, including administrative expenses and fees and disbursements of the EDA’s attorney, Bond Counsel and any fiscal consultant retained in connection therewith, all of which expenses the Borrower agrees to pay.

Section 7.7 EDA’s Attorneys Fees and Costs.  If, notwithstanding the provisions of Section 7.6 hereof, the EDA incurs any expense, or suffers any losses, claims or damages, or incurs any liabilities in connection with the transaction contemplated by this Agreement, the Borrower will indemnify and hold harmless the EDA from the same and will reimburse the EDA for any reasonable legal or other expenses incurred by the EDA in relation thereto.  The Borrower shall also reimburse the EDA for all other costs and expenses, including without limitation reasonable attorneys’ fees, paid or incurred by the EDA in connection with (i) the discussion, negotiation, preparation, approval, execution and delivery of this Agreement, the Note, the Pledge Agreement and the documents and instruments related hereto or thereto; (ii) any amendments or modifications hereto or to the Note, the Pledge Agreement and any document, instrument or agreement related hereto or thereto, and the discussion, negotiation, preparation, approval, execution and delivery of any and all documents necessary or desirable to effect such amendments or modifications; and (iii) the enforcement by the EDA during the term hereof or thereafter of any of the rights or remedies of the EDA hereunder or under the Note, the Pledge Agreement or any document, instrument or agreement related hereto or thereto, including, without limitation, costs and expenses of collection in the Event of Default, whether or not suit is filed with respect thereto.

Section 7.8 Release.  The Borrower hereby acknowledges and agrees that the EDA shall not be liable to the Borrower, and hereby releases and discharges the EDA from any liability, for any and all losses, costs, expenses (including attorneys’ fees), damages, judgments, claims and causes of action, paid, incurred or sustained by the Borrower as a result of or relating to any action, or failure or refusal to act, on the part of the Lender with respect to this Agreement or the documents and transactions related hereto or contemplated hereby, including, without limitation, the exercise by the Lender of any of its rights or remedies pursuant to Article VI, the Note, the Pledge Agreement, the Collateral Documents, or any collateral security documents.  The Borrower’s release of the EDA pursuant to the preceding sentence does not extend to the Lender following the assignment of the EDA’s rights to the Lender pursuant to the Pledge Agreement.

Section 7.9 Assignment by EDA and Survivorship of Obligations.  The EDA may assign its rights under this Agreement and any related documents to the Lender to secure payment of the principal of and interest and premium, if any, on the Note, conditioned upon the Lender’s assumption of the EDA’s and Lender’s obligations to the Borrower hereunder, but any such assignment shall not operate to limit or otherwise affect the following provisions hereof to the extent that they run to the EDA from the Borrower to which extent they shall survive any such assignment or termination of this Agreement:

	Section 3.5
	Section 6.5

	Section 4.1
	Section 7.6

	Section 4.3
	Section 7.7

	Section 4.14
	Section 7.8


Upon any such assignment, the provisions immediately above running to the EDA from the Borrower for the EDA’s benefit shall run jointly and severally to the EDA and the Lender (if appropriate), provided that the EDA shall have the right to enforce any retained rights without the approval of the Lender but only if the Lender is not enforcing such rights in a manner to protect the EDA or is otherwise taking action with respect thereto that brings adverse consequences to the EDA.  The obligations of the Borrower running to the EDA for the purpose of preserving the tax exempt status of the Note or otherwise for the EDA’s benefit under the foregoing Sections shall survive repayment of the Note and interest thereon.

Section 7.10 Required Approvals.  Consents and approvals required by this Agreement to be obtained from the Borrower, the EDA or the Lender shall be in writing and shall not be unreasonably withheld or delayed.

Section 7.11 Termination Upon Retirement of Note.  At any time when no principal balance on the Note remains outstanding, and arrangements satisfactory to the Lender and the EDA have been made for the discharge of all other accrued liabilities, if any, under this Agreement, this Agreement shall terminate, except as otherwise expressly provided in Section 7.9 or otherwise herein.

Section 7.12 Expenses of Lender.  The Borrower shall reimburse the Lender for any and all costs and expenses, including, without limitation, attorneys’ fees, paid or incurred by the Lender in connection with (i) review, negotiation, preparation, and approval of this Agreement and any other document or agreement related hereto or thereto or the transactions contemplated hereby;  (ii) the review, negotiation, preparation, and approval of any amendments, modifications or extensions to any of the foregoing documents, instruments or agreements, and the preparation and consummation of any and all documents necessary or desirable to effect such amendments, modifications or extensions;  (iii) any appraisals, environmental assessments or other reports relating to the Land which the Lender is authorized to seek, order or prepare pursuant to this Agreement or any other instrument evidencing or securing the Loan or is required to seek, order or prepare pursuant either to applicable laws or regulations or the Lender’s policies or procedures generally applicable to commercial mortgage loans by the Lender;  (iv) any reasonable fees or costs charged to the Lender by an architect or other design professional engaged by the Lender to, among other things, inspect the construction of any approved improvements to the Land, or verify compliance thereof with applicable building and zoning laws;  (v) all title insurance premiums, filing and recording fees and mortgage registration tax paid or payable in connection with the consummation of the transaction contemplated hereby;  and (vi) the enforcement by the Lender during the term hereof or thereafter of any of the rights or remedies of the Lender under any of the foregoing documents, instruments or agreements or under applicable law, whether or not suit is filed with respect thereto (attorneys fees and costs are limited to reasonable fees and costs).

Section 7.13 Entire Agreement.  This Agreement contains the entire agreement of the parties with respect to the subject matter of this Agreement and supersedes any and all prior letters, proposals, contracts and understandings between the parties with respect to the same, including, but not limited to, any proposal or commitment letter, and such letters, proposals, contracts and understandings are hereby terminated. 

Section 7.14 Further Assurances.  At any time and from time to time, upon request by the Lender, the Borrower will make, execute and deliver or cause to be made, executed and delivered, to the Lender, any and all other further instruments, certificates and other documents as may, in the reasonable opinion of the Lender, be necessary or desirable in order to effectuate, complete, secure, or perfect, or to continue and preserve, the obligations of the Borrower hereunder and under any of the other documents related to the Loan.  So long as no Event of Default has occurred and is continuing, and so long as the further assurances are not made necessary or desirable by any action or inaction of the Borrower, the Borrower shall not be responsible for the cost of preparing or recording such further assurances.  Upon any failure by the Borrower so to do after 10 days’ written notice from the Lender, the Lender may make, execute and record any and all such instruments, certificates and documents for and in the name of the Borrower and the Borrower hereby irrevocably appoints the Lender its agent and attorney-in-fact of the Borrower so to do.  The Borrower hereby understands, acknowledges and agrees that the Lender may prepare and file such UCC financing statements or similar instruments as may be necessary to perfect the Lender’s security interest in any real or personal property pledged by the Borrower as security for the Loan.

IN WITNESS WHEREOF, the EDA and the Borrower have caused this Agreement to be executed in their respective names all as of the date first above written.

BLAINE ECONOMIC DEVELOPMENT AUTHORITY
By



President
By



Executive Director
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ANOKA COUNTY COMMUNITY ACTION PROGRAM, INC.
By 


Its 
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