First Amendment Parkside North 2nd Addition Development Contract

 




   DRAFT
04/14/16
FIRST AMENDMENT TO 

DEVELOPMENT CONTRACT

Parkside North 2nd Addition

THIS CONTRACT, MADE THIS _____ day of __________, 2016, by and between the City of Blaine, a municipal corporation of the State of Minnesota (hereinafter referred to as the “City”) and Parkside North LLC, (hereinafter referred to as the “Developer”).


WITNESSETH:

WHEREAS, Developer has executed a Development Agreement that contains performance provisions limiting the abibility to replat outlots of the development; and within the following described property situated in the City of Blaine, County of Anoka, State of Minnesota:
Parkside North 2nd Addition, (hereinafter referred to as the "Plat"); and

            WHEREAS, Developer and City have agreed that certain conditons of approval for the Plat are to be amended to allow the developer to move forward with the platting of Outlots B, C and D within the Plat; and
WHEREAS, Developer proposes to construct to City standards the following public improvements that part of Lever Street adjacent to Outlots B, C and D of the Plat:  final grading, concrete curb and gutter, bituminous streets, aggregate base, street and traffic control signs, storm drainage improvements, storm water management and water quality treatment infrastructure, wetland mitigation, trunk and lateral sanitary sewer, sanitary sewer services, trunk and lateral watermain, water services, concrete sidewalks, bituminous trails, street lights,  mailboxes,  and all appurtenant items, thereto (hereinafter referred to as the “Lever Street Improvements”); and

WHEREAS, the Developer is causing preparation of final plans and specifications for the Lever Street Improvements; and


WHEREAS, the Developer will post with the City Letters of Credit and other financial guaranties for the Lever Street  Improvements.



NOW THEREFORE, the City and Developer agree as follows:

I. Contract
1.  
The Developer shall have no claim against the City and its officers and employees for damages sustained or costs incurred resulting from Plat approval and development, except to the extent caused by the misconduct or negligence of the City or someone acting on its behalf, or a breach of this agreement by the City.  The Developer agrees to indemnify, defend and hold harmless the City, its agents and employees from any claim, demand, suit, action or other proceeding whatsoever by any person or entity for any loss or damage to property or any injury to or death of any person resulting from any actions by the Developer, or its agents or contractors.  Until all of Developer’s obligations under this contract are fulfilled, the Developer shall provide and maintain public liability and property damage insurance covering personal injury, including death, and claims for property damage which may arise.  Limits for bodily injury or death shall not be less than $500,000 for one person and $2,000,000 for each occurrence.  Limits for property damage shall not be less than $200,000 for each occurrence.  The City shall be named as an additional named insured on said policy, and the Developer shall file a copy of the insurance coverage with the City prior to the commencement of the construction of the Developer Installed Improvements.  The insurance policy obtained by the Developer is subject to City approval.  In the event that the City is held liable to a third party by a court of competent jurisdiction for damages and the insurance obtained by Developer for any reason fails to cover the City, the Developer shall be liable under this Contract for any and all costs incurred or damages claimed against the City.

2.  The Developer shall cause to be constructed at its cost the Lever Street Improvements according to City standards.


3.
This Contract shall be binding upon the parties hereto, and their successors and assigns, as the case may be, except that the Contract may not be assigned by the Developer without the written consent of the City.  A breach of the terms of this Agreement by the Developer, including the unauthorized assignment or transfer of the Contract, shall be grounds for denial of the issuance of any building permit.


4.
The action or inaction of the City shall not constitute a waiver or amendment to the provisions of this Agreement.  To be binding, amendments or waivers shall be in writing, signed by the parties, and approved by written resolution of the City Council.  The City’s failure or delay to promptly take any action to enforce this Agreement shall not be considered a waiver or a release on the part of the City, nor shall it prevent any action by the City to exercise any of its rights or remedies in the future.  

5.
The Developer shall not close the sale of, rent, or otherwise allow to be occupied; any premises constructed upon lots created from Outlots B and C  within the Plat until the City has approved and accepted the construction of the Lever Street Improvements, necessary to provide services for the Plat, and has issued a Certificate of Occupancy, unless the City agrees otherwise in writing.


6.
Future residents of this Plat shall not be deemed to be third party beneficiaries of this Agreement. 


7.
If any portion, section, subsection, sentence, clause, paragraph, or phrase of this Contract is for any reason held to be invalid, such decision shall not affect or void any of the other provisions of the Development Contract. 

8.
Lever Street Improvements shall commence no later than June 20, 2016 and be substantially completed by October 31, 2016,   Concrete work will not be allowed to be installed after October 31, 2016.  Substantial Completion shall be defined as the completion of all Lever Street Improvements, except for final asphalt lift (wear course) and punch list.

 
9.
Caption headings in this Agreement are for convenience purposes only and are not to be used to interpret or define the provisions of this Agreement. 


10.
Time is of the essence in the performance and enforcement of this Agreement. 

II. Events of Default Defined

The occurrence of any of the following shall be considered an “Event of Default” under this Agreement:


11.
Failure by the Developer to observe and substantially perform any covenant, condition, obligation, or agreement on its part to be observed or performed under the terms of this Agreement, or any subsequent Site Performance Improvement Agreement.

12.
The Developer fails to provide or maintain in full force and effect the financial security required by this Contract to guaranty completion of the Developer Installed Improvements.  

13.
The Developer shall admit in writing its inability to pay its debts generally as they become due, or shall make an assignment for the benefit of its creditors, or shall consent to the appointment of a receiver of itself or of the whole or any substantial part of the Plat.  


14.
The Developer shall voluntarily file a petition, or shall have an involuntary petition filed against it, under any present or future Federal bankruptcy laws.

15.
A notice of federal or state tax lien is recorded against the Developer or the Plat, or any parcel therein, which lien is not paid in full and satisfied or released of record within thirty (30) days after the date of filing.


16.
The filing of mechanic’s lien, mortgage foreclosure, or notice of lis pendens relating to a mechanic’s lien or mortgage foreclosure on the Plat, or any parcel therein, unless such mechanic’s lien or mortgage foreclosure is being diligently and in good faith contested by the Developer in appropriate proceedings, and provided the Developer shall have deposited into escrow with the city additional security as may be reasonably required by the City in case such contest is unsuccessful. 

17. If the Developer shall fail to begin construction of the Lever Street Improvements in conformance with this Contract, and such failures are not due to unavoidable delays as determined by the City Engineer in the City Engineer’s sole but reasonable discretion.  “Unavoidable Delays” shall mean delays due to forces beyond the reasonable control of the Developer, including, but not limited to, acts of God, compliance with any order of any governmental authority, damage resulting from fire, strikes, or any similar cause. 


18.
The Developer shall, after commencement of the construction of any of the Lever Street Improvements, default in or violate its obligations with respect to the construction of the same (including the nature and the date for the completion thereof), or shall abandon or substantially suspend construction work, and such act or actions is not due to unavoidable delays as determined by the City Engineer in the Engineer’s sole but reasonable discretion and any such default, violation, abandonment, or suspension shall not be cured, ended, or remedied within the time provided for in this Agreement.  

19.
Any statement, representation or warranty made by the Developer to the City at any time shall prove to have been incorrect or misleading in any material respect when made, and such statement, representation or warranty materially affects the Developer’s obligations under this Contract.


III. Notice and Remedies Upon Event of Default


Whenever any Event of Default occurs, the City shall give written notice of the Event of Default to the Developer by United States mail at its address as set forth herein.  If the Developer fails to cure the Event of Default within fifteen (15) days of the date of mailed notice, in addition to any other remedy provided in this Agreement, and without waiver of any such right, City may avail itself of any or all of the following remedies for so long as the Developer is in default:


A.
Halt all plat development work until such time as the Event of Default is cured to the satisfaction of the City.

B.
Refuse to issue building permits or certificates of occupancy as to any lot or building until such time as the Event of Default is cured to the satisfaction of the City.


20.
The City may exercise any and all other rights and remedies available at law or in equity, including an action to specifically enforce the performance by Developer of its obligation under this Contract and/or cancellation of this Contract.  

21. If the Event of Default is the failure of Developer to complete, construct, install, or correct the Lever Street Improvements in accordance with the plans and specifications of this Contract, City may perform the construction or work and the Developer shall reimburse City for its expenses.  This provision shall be a license granted by the Developer, or its successors and assigns, to the City to act and to enter upon the Plat property to perform the construction and work, but shall not require the City to take any such action.   Developer, or its successors and assigns, consents to such action by City and waives any claim Developer, or its successors and assigns, may have against City for damages in the event City exercises its rights in accordance with this provision.  This remedy is in addition to and not in lieu of the City’s right to draw upon and/or make claims against the security referenced in this Contract.  


22.
The City may terminate this Contract by written notice to Developer.


23.
The City may draw upon and utilize any Developer funds, bonds and/or security required by this Contract, or any Site improvement Performance Agreement, in order to cover the costs of the City in order to correct the Event of Default.

24.
The City may also exercise any and all other rights and remedies available to it under any provision of this Contract not contained in this Section entitled “Notice and Remedies Upon Event of Default”.


25.
If an Event of Default occurs and the city avails itself of any remedy, the Developer, or its successors and assigns, upon demand, agrees to pay all expenses and cost of enforcement of this Contract incurred by City, including, but not limited to, reasonable attorney’s fees whether or not in connection with a judicial proceeding and whether or not in connection with an original or appellate proceeding.
IV. Recording

26.
This Agreement shall run with the Plat and the Property and shall be binding upon the Developer, its successors and assigns.  


27.
The Developer shall record the Development Contract with Anoka County and shall forward confirmation of the recording of the document to the City.  In the event that technical or clerical revisions are needed in the document or if for any reason the County Recorder deems the Development Contract unrecordable, the Developer shall cooperate with the City in the execution or amendment of any revised Development Contract. The Developer shall provide a copy of this Development Contract to each homebuilder in the Plat.


28.
The City agrees that once all of the Lever Street Improvements contemplated herein have been completed within the Plat, and accepted by the City, that the City, when requested by the Developer, will prepare a release of all Developer obligations pursuant to the Development Contract for Developer recording and unused portions of escrowed funds will be returned to the Developer.


VI. Security - Financial Guaranties

29.
It is agreed that the City has the right, privilege and authority as a condition precedent to the approval of the plans and specifications to prescribe design requirements for the Lever Street Improvements.  Developer shall provide and maintain a financial guarantee prior to the release of this Contract for recording, satisfying the requirements of Blaine City Code Section 74-82 (d) in a form acceptable to the City in the amount of $XXXXXX to guarantee timely and satisfactory construction of the Lever Street Improvements.  The form of the $XXXX financial guarantee shall include as a component, a cash escrow, in the amount of $XXXXXX., with the balance in the form of a bank issued letter of credit or cash. One reduction in the security may be requested by the developer prior to the completion of the Lever Street Improvements.  Requests for reduction in the security will only be considered if continued progress is being made in completing the Lever Street Improvements.  Upon completion, inspection, and acceptance by the City of the Lever Street Improvements, the financial guarantee may be reduced or released if appropriate, except for final lot grading and/or punch list items.  The cash escrow shall cover all costs incurred by the City including, but not limited to, engineering fees, legal fees, cost of acquisition of any necessary easements if any, and any other costs incurred by the City relating to the Lever Street Improvements.  City expenses exceeding the initial escrow amount shall be invoiced to the Developer, who shall pay said costs within 30 days of invoice.  The City will release any unused portion of the escrow, with a statement showing paid expenses, upon Developer completion, and after City acceptance of all aspects of the Lever Street Improvements and required site improvements.


30.
The Developer shall also submit a cash escrow for 125% of the contrcution estimate, as determoined by the City, for the sewer and water extendion from the end of the Lever Street Improevements to the north side of 125th Avenue. 


31.  The Developer shall also submit a cash escrow sufficient to cover 125% of the estimated cost of all design, inspection and construction of future extension and connection of Lever Street with 125th Avenue, including all work within the 125th Avenue right-of-way as required by Anoka County Highway Department including such elements as turn lanes and shoulder widening..


32.   The Developer agrees that the terms of the financial guaranties shall be deemed to

have been violated if the Developer fails to perform any of the terms of this Contract in the manner required by the City.  Determination of a violation of the terms of the Contract shall be in the sole discretion of the City.  The financial guaranties shall be immediately available for use to complete part or all of the required work in the event the project is not completed as described by the City, or in a timely manner, as determined in the sole discretion of the City.  The City shall not be required to provide the Developer with any notice of use of the financial guaranties, other than any notice requirement contained within the financial guarantee document filed with the City.  The City shall have the right to enter upon the property to inspect work or complete all or a portion of the project as necessary.   In the event the City does any such work, the City may, in addition to its other remedies, assess the cost of such work against the property, in whole or in part.

33.
All plans and specifications for the Lever Street Improvements must be approved prior to the start of any work, and work inspected, by the City Engineer.  Plan submittal shall include engineers cost estimate.  After construction Developer shall submit record drawing (As-builts) information to the City Engineer for the Lever Street Improvements.  Record drawings shall include utilities (storm sewer), drainage swales and storm water management ponding contour data.  After City Engineering Department review, the record drawings shall be submitted in both electronic (AutoCAD and Global Positioning System) and hard-copy (mylar) formats.  Electronic copy of the development hydrology calculations shall also be submitted.  

34.
The Developer shall cause to be performed to the City Engineer's satisfaction all finish grading, and shall establish turf in all swales and ditches and shall maintain said grading, swales, and ditches until the financial guarantee held by the City is released. During this period the Developer shall prevent erosion by wind and water to the City Engineer's satisfaction.  


35.
All site work, to be undertaken by the Developer must be specifically authorized, in writing, by the City. Any site work initiated, by the Developer or its agents, not specifically authorized, in writing by the City, is unauthorized and will be considered a material breach of this agreement.   

36.
Street lights shall be installed in the manner, location and type prescribed by the City Engineer.  The Developer shall pay the costs of all of the street lighting installations.  The City agrees to pay the cost of maintaining the portion of lights that are installed that reflect the normal and typical lighting requirements of the City.  Additional lights, and those within neighborhoods that are installed by the Developer will be required to be maintained by a Homeowners Association.


37.  Developer is to provide access for inspection and maintenance of stormwater management infrastructure.  Restrictions will be placed on lot lines, through recorded documents, as needed to limit fences and landscaping to insure access.  Access through lots that will be platted in future phases shall also be granted to the City with future Plat requirements.

38.
A Rice Creek Watershed District permit is required prior to City approval of plans and specifications and before any site work can begin.

39.
Construction routes shall be swept with a vacuum type sweeper as needed to keep clean, as much as daily, as seasons allow.  Additional measures, depending on seasons, may be required by the Developer to keep routes clean.  Construction work on the site will be restricted to between the hours of 7:00 AM to 9:00 PM, Monday through Saturday.  No parking or idling of trucks is permitted.
40.
After the public sanitary sewer and water systems are installed, tested, and  approved by the City Engineering Department to be ready for connections to new structures, the City of Blaine will assume minor cleaning responsibilities for these systems.  The City will clean only debris that results from the normal use of the systems, not those that are construction related.  The Developer shall still be responsible for ongoing maintenance associated with the construction of the project.  After substantial completion of the project, the City will assume routine maintenance of all public improvements.  Damage to improvements caused by builders in the plat shall be the responsibility of the Developer.  Failures of improvements caused by poor construction, such as settlement around manholes and gate valves, shall be the responsibility of the Developer. After the substantial completion, the Developer shall furnish a one-year warranty bond for all public improvements.  The wear course can be installed after 80% of the proposed structures are constructed or three years after the street base course was installed which ever occurs first.  


41.
Sidewalk and trail improvements must be soil corrected to full depth.  Driveway

subgrades must be fully corrected or provide a geotechnical report designing an alternate section.  Driveways not having fully corrected subgrades shall have an extended warranty.  To protect future property owners from the possibility of premature failure of these driveways, the Builders shall guarantee these driveways for a period of three years after the Certificate of Occupancy is issued for the structure.  Failure shall be defined as a depression which retains water for in excess of four hours, or a settlement of a structural nature indicated by alligator cracking in the bituminous surface, or differential settlements of the concrete driveway surface.  


IX. Miscellaneous
42.
The Developer understands that the City is relying on all representations, warranties and covenants made by the Developer in this Agreement, The Developer agrees and acknowledges that all such representations, warranties and covenants shall be continuing in nature and shall remain in full force and effect until such time as all of the Developer’s obligations under this Agreement are completed, or until this Agreement shall be terminated in the matter as provided herein.


43.
Trunk water main shall be installed in the development in accordance with the City’s Water System Plan.  It is proposed that the City will pay for over sizing of trunk water main improvements constructed in  Lever Street NE alignment from the 123rd Circle NE aligment to north of 125th Avenue NE  .  This phase of Parkside North will install approximately  (XXX) feet of  20 inch watermain on Lever Street.  It is proposed that the city will pay, Parkside North 2nd Addition, the cost of the over sizing of the  (XXX) lineal feet of trunk water main improvements in the amount of $ (XXX).  Payment to be made once the improvements have been installed by the Developer and accepted by the City.  


44.  Trunk sanitary sewer shall be installed in the development in accordance with the City’s Trunk Sanitary Sewer Plan.  It is proposed that the City will pay for over sizing of trunk sanitary sewer improvements constructed in  Lever Street NE alignment from the 123rd Circle NE alignment to north of 125th Avenue NE  This phase of Parkside North will install approximately  (XXX) feet of 12 inch sewer on Lever Street, .  It is proposed that the city will pay, Parkside North 2nd Addition, the cost of the over sizing of the  (XXX) lineal feet of trunk sanitary sewer improvements in the amount of $ (XXX).  Payment to be made once the improvements have been installed by the Developer and accepted by the City.  


45.
The Developer has responsibility for obtaining a roadway and utiltity easement  for the connection of Lever Sttreet at 125th Avenue. In lieu of that requirement the City and Developer have agreed that the Developer will place with the City a cash escrow, in an amount as determined by the City. The City reserves the right to use all of the cash escrow to satisfy any easement and access acquisition costs regardless of which Lever Street alignment is determined by the City.

46.     The Developer is proposing to concstruct a development sign just east of Woodland Parksway on property designated as Outlot A, Parkside North Second Addition. The Developer will deed Outlot A to the City of Blaine when development and home building has been completed adjacent to the outlot. Prior to accepting a deed for transfer of Outlto A to the City the developer shall prepare and execute an easement for the sign. The easement shall be to the Developer ot  Homeowners Association. All maintenance of the sign and easement area shall be the responsibility of the Developer or Homeowner’s Association. At no time will the City be responsible got maintenence costs. If at any point in the future the sign or easement area is not maintained by either the Developer ot Homeowner’s Association the City may order the sign to be removed and easement area restored.  


47.     Developer agrees to withhold platting of lots immediately adjacent to and west of Lever Street and north of 124th Lane unitl such time as the City has determined the exact location of the Lever Street connection at 125th Ave. Developer also agrees to provide any additional right-of-way required at no cost to the City should the location of Lever Stree shift to the west. 
            48.     All parties to this Agreement acknowledge they have been represented by counsel and have entered into this Agreement freely and voluntarily.  


49.
The recital paragraphs of this Agreement are fully incorporated into its terms.  


50.
This Agreement is made and executed under the laws of the State of Minnesota and is intended to be governed by the laws of the State of Minnesota and the ordinances and charter of the City of Blaine. 
51.
This Agreement may be executed in one or more counterparts each of which shall be considered an original and all of which shall constitute one and the same instrument. 


52.      A) The address of the Developer for the purposes of this Development Contract is:


5160 Viking Blvd





Anoka, MN 55303 
B) The Plat to which this Amendment To Development Contract refers is Parkside North 2nd Addition.
IN WITNESS WHEREOF, we have set our hands and seals.

CITY OF BLAINE:




Parkside North LLC










DEVELOPER:

By:________________________________

By:_____________________________

      Tom Ryan, Mayor 

                              Alan Roessler, Chief  Financial Manager
By:_______________________________

      Clark Arneson, City Manager

(SEAL)

STATE OF MINNESOTA}




       } SS

COUNTY OF ANOKA     }


The foregoing instrument was acknowledged before me this ___ day of ________, 2016 by Tom Ryan, as Mayor and by Clark Arneson, as City Manager, of the City of Blaine, a municipal corporation of the State of Minnesota, on behalf of said municipal corporation.








________________________








Notary Public

STATE OF MINNESOTA}




       } SS

COUNTY OF ANOKA  }

The foregoing instrument was acknowledged before me this _____the day of _________, 2016, by Alan Roessler, the Chief Financial Manager of Parkside North LLC, on behalf of said corporation.








________________________








Notary Public

Drafted By:

CITY OF BLAINE

10801 Town Square Drive

Blaine, Minnesota 55449

(763) 785-6180
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